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Human rights | overview

Council of 
Europe
47 countries

European Union (EU)
27 Member States (MS)

worldwide: United Nations

Picture source: 
https://de.wikipedia.org/wiki/Europarat

http://en.wikipedia.org/wiki/File:CoE_conventions_external_invitations.png
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Many different issues

Picture source (February 6, 2021): https://www.politico.eu/article/worlds-cartoonists-on-this-weeks-events-13/

https://www.politico.eu/article/worlds-cartoonists-on-this-weeks-events-13/
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Vaccination hesitancy | Eurobarometer 2019

Source: European Commission. (April 2019). Europeans’ attitudes towards vaccination: Special Eurobarometer 488. 
European Commission. (Link)

Reasons for not getting vaccinated (p. 21)

Picture source: https://www.politico.eu/article/worlds-cartoonists-on-
this-weeks-events-7

https://ec.europa.eu/commfrontoffice/publicopinion/index.cfm/Survey/getSurveyDetail/search/488/surveyKy/2223
https://www.politico.eu/article/worlds-cartoonists-on-this-weeks-events-7
https://www.politico.eu/article/worlds-cartoonists-on-this-weeks-events-7/
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• Having received vaccination (p. 15)

Eurobarometer 2019 (united in diversity)

Source: European Commission. (April 2019). Europeans’ attitudes towards vaccination: Special Eurobarometer 488. European Commission.
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• Case: Dispute between Ms Široká and the Office for Public Health of the Slovak Republic concerning 

her refusal to comply with the obligation (fine of € 100; of up to € 331) under national legislation to 

have her minor child vaccinated against certain diseases

• Art. 168 TFEU (EU competence in the field of public health): does not lay down, at the expense of 

the Member States, any obligation relating to the vaccination of minor children which could be relied 

on in order to have the conformity of national measures with Union law examined (para. 19)

• Art. 35 CFR (health care): CFR scope of application (cf. Art. 51 para. 1 CFR); hence, provisions of the 

Charter are addressed to the Member States only when they are implementing Union law 

(para. 23)

• Hence, the Court clearly lacks jurisdiction to answer the questions referred by the national court 

(para. 27)

• See also: Directive 2011/24/EU (patients’ rights in cross-border healthcare) does not apply to “public 

vaccination programmes against infectious diseases which are exclusively aimed at protecting the 

health of the population on the territory of a Member State and which are subject to specific planning 

and implementation measures” (Art. 1 para. 3 lit. c, Link)

ECJ | no substantive clarification

Source: ECJ order of 17 July 2014, Široká, C-459/13, EU:C:2014:2120 (Link)

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0024&qid=1611742065372
http://curia.europa.eu/juris/document/document.jsf?text=&docid=155605&pageIndex=0&doclang=FR&mode=lst&dir=&occ=first&part=1&cid=17089071
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EU | CFR | integrity is no absolute right

However, rights can also be subject to limitationsRight to integrity

Art. 3 CFR

• 1.  Everyone has the right to respect for his or her physical 

and mental integrity.

• 2.  In the fields of medicine and biology, the following must 

be respected in particular:

• (a) the free and informed consent of the person concerned, 

according to the procedures laid down by law;

• Case C-377/98, Netherlands v Parliament and Council (Link):

• 78. The second part of the plea concerns the right to human 

integrity, in so far as it encompasses, in the context of 

medicine and biology, the free and informed consent of 

the donor and recipient.

Starting point: Physical integrity and free consent

Art. 52 para. 1 CFR

• Any limitation on the exercise of the rights and freedoms 

recognised by this Charter must be provided for by law and 

respect the essence of those rights and freedoms. Subject to 

the principle of proportionality, limitations may be made 

only if they are necessary and genuinely meet objectives of 

general interest recognised by the Union or the need to 

protect the rights and freedoms of others.

1. Provided by law (cf. separation of powers)

2. Respect the essence

3. Proportionality

4. Legitimate reason, including rights of others

Source: Charter of Fundamental Rights of the European Union, OJ 2016 C 202/389 (Link)

http://curia.europa.eu/juris/document/document.jsf?text=&docid=46255&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=4157333
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:C:2016:202:TOC
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US Supreme Court | similar approach

However, rights can also be subject to limitationsJacobson v. Massachusetts (1905)

• “But the liberty secured by the Constitution of the United 

States to every person within its jurisdiction does not import 

an absolute right in each person to be, at all times and in 

all circumstances, wholly freed from restraint. There are 

manifold restraints to which every person is necessarily 

subject for the common good.” (p. 26)

• Community has a right to defend itself | Necessity 

(cf. principle of proportionality): disease was prevalent and 

increasing (p. 27)

• Right to integrity needs to be balanced and cannot be used 

to refuse state-mandated vaccination 

(Malone & Hinman, 2007, p. 353)

Hence: no absolute right | common good | proportionality 

Art. 52 para. 1 CFR

• Any limitation on the exercise of the rights and freedoms 

recognised by this Charter must be provided for by law and 

respect the essence of those rights and freedoms. Subject to 

the principle of proportionality, limitations may be made 

only if they are necessary and genuinely meet objectives of 

general interest recognised by the Union or the need to 

protect the rights and freedoms of others.

1. Provided by law (cf. separation of powers)

2. Respect the essence

3. Proportionality

4. Legitimate reason, including rights of others

Sources: Jacobson v. Massachusetts, 197 U.S. 11 (1905) (Link) | Malone, K. M., & Hinman, A. R. (2007). Vaccination Mandates: The Public Health Imperative and Individual Rights. In R. A. Goodman & R. E. 
Hoffman (Eds.), Law in public health practice (2nd ed., pp. 338–360). Oxford University Press. https://doi.org/10.1093/acprof:oso/9780195301489.003.0014

Picture source: Parmet, W. E., Goodman, R. A., & Farber, A. (2005). Individual rights versus the public's health--100 years after Jacobson v. Massachusetts. The New England Journal of Medicine, 352(7), 652–654. 
https://doi.org/10.1056/NEJMp048209

https://supreme.justia.com/cases/federal/us/197/11/
https://doi.org/10.1093/acprof:oso/9780195301489.003.0014
https://doi.org/10.1056/NEJMp048209
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Art 8 ECHR

• Scope

• “a person’s physical integrity forms part of their ‘private life’” (para. 261)

• Private, not family life (para. 262)

• Interference

• Compulsory vaccination = interference | vaccination not performed, but as children affected -> interference (para. 263)

• Justification

• (i)      In accordance with the law

• “law, which law must be adequately accessible and be formulated with sufficient precision to enable those to whom it applies to regulate their 

conduct and, if need be with appropriate advice, to foresee, to a degree that is reasonable in the circumstances, the consequences which a given 

action may entail” (para. 266)

• “the term ‘law’ as it appears in the phrases ‘in accordance with the law’ and ‘prescribed by law’ in Articles 8 to 11 of the Convention, is to be 

understood in its ‘substantive’ sense, not its ‘formal’ one” (para. 269)

• (ii) Legitimate aim

• “the relevant legislation is to protect against diseases which may pose a serious risk to health. This refers both to those who receive the 

vaccinations concerned as well as those who cannot be vaccinated and are thus in a state of vulnerability, relying on the attainment of a high 

level of vaccination within society at large for protection against the contagious diseases in question. This objective corresponds to the aims of

the protection of health and the protection of the rights of others, recognised by Article 8.” (para. 272)

ECtHR case-law | Vavřička and Others

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)

http://hudoc.echr.coe.int/eng?i=001-209039
https://www.coe.int/en/web/portal/home
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Art 8 ECHR | Justification

• (iii)   Necessity in a democratic society

• (1)   General principles and margin of appreciation

• “An interference will be considered “necessary in a democratic society” for the achievement of a legitimate aim if it answers a “pressing 

social need” and, in particular, if the reasons adduced by the national authorities to justify it are “relevant and sufficient” and if it is 

proportionate to the legitimate aim pursued.

• The Convention system has a fundamentally subsidiary role. The national authorities have direct democratic legitimation in so far as the 

protection of human rights is concerned and, by reason of their direct and continuous contact with the vital forces of their countries, they are 

in principle better placed than an international court to evaluate local needs and conditions.

• It is therefore primarily the responsibility of the national authorities to make the initial assessment as to where the fair balance lies in 

assessing the need for an interference in the public interest with individuals’ rights under Article 8 of the Convention. Accordingly, in adopting 

legislation intended to strike a balance between competing interests, States must in principle be allowed to determine the means which they 

consider to be best suited to achieving the aim of reconciling those interests.

• That assessment by the national authorities remains subject to review by the Court, which makes the final evaluation as to whether an 

interference in a particular case is “necessary”, as that term is to be understood within the meaning of Article 8 of the Convention.

• A certain margin of appreciation is, in principle, afforded to domestic authorities as regards that assessment; its breadth depends on a 

number of factors dictated by the particular case. The margin will tend to be relatively narrow where the right at stake is crucial to the 

individual’s effective enjoyment of intimate or key rights. Where a particularly important facet of an individual’s existence or identity is at 

stake, the margin allowed to the State will also be restricted. Where there is no consensus within the Contracting Parties to the Convention, 

either as to the relative importance of the interest at stake or as to the best means of protecting it, particularly where the case raises 

sensitive moral or ethical issues, the margin will be wider.” (para. 273)

• “matters of healthcare policy are in principle within the margin of appreciation of the domestic authorities” (para. 274)

• “State’s margin of appreciation will usually be wide if it is required to strike a balance between competing private and public interests or 

Convention rights” (para. 275)

ECtHR case-law | Vavřička and Others

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)

http://hudoc.echr.coe.int/eng?i=001-209039
https://www.coe.int/en/web/portal/home
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Art 8 ECHR | Justification

• (iii)   Necessity in a democratic society

• (2) The margin of appreciation in the present case

• “fact that no vaccinations were administered against the will of the applicants” (para. 276)

• “there is a general consensus among the Contracting Parties, strongly supported by the specialised international bodies, that vaccination is 

one of the most successful and cost-effective health interventions and that each State should aim to achieve the highest possible level of 

vaccination among its population” (para. 277)

• “when it comes to the best means of protecting the interest at stake, the Court notes that there is no consensus over a single model” (para. 

278)

• “The Court notes, moreover, a recent change of policy in several other Contracting Parties, towards a more prescriptive approach due to a 

decrease in voluntary vaccination and a resulting decrease in herd immunity” (para. 278)

• “the value of social solidarity, the purpose of the duty being to protect the health of all members of society, particularly those who are 

especially vulnerable with respect to certain diseases and on whose behalf the remainder of the population is asked to assume a minimum 

risk in the form of vaccination” (para. 279)

• Vaccination -> wide margin of appreciation (para. 280)

• (3) Pressing social need

• “the Contracting States are under a positive obligation, by virtue of the relevant provisions of the Convention, notably Articles 2 and 8, to 

take appropriate measures to protect the life and health of those within their jurisdiction” (para. 282)

• (4) Relevant and sufficient reasons

• “It is well established in the Court’s case-law that in all decisions concerning children their best interests are of paramount importance.” 

(para. 287)

• “When it comes to immunisation, the objective should be that every child is protected against serious diseases” (para. 288)

ECtHR case-law | Vavřička and Others

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)

http://hudoc.echr.coe.int/eng?i=001-209039
https://www.coe.int/en/web/portal/home
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Art 8 ECHR | Justification

• (iii)   Necessity in a democratic society

• (4) Relevant and sufficient reasons

• “Those to whom such treatment cannot be administered are indirectly protected against contagious diseases as long as the requisite level 

of vaccination coverage is maintained in their community, i.e. their protection comes from herd immunity. Thus, where the view is taken 

that a policy of voluntary vaccination is not sufficient to achieve and maintain herd immunity, or herd immunity is not relevant due to 

the nature of the disease (e.g. tetanus), domestic authorities may reasonably introduce a compulsory vaccination policy in order to 

achieve an appropriate level of protection against serious diseases. The Court understands the health policy of the respondent State to be 

based on such considerations, in the light of which it can be said to be consistent with the best interests of the children who are its focus” 

(para. 288)

• (5) Proportionality

• “The vaccination duty concerns nine diseases against which vaccination is considered effective and safe by the scientific community, as is 

the tenth vaccination, which is given to children with particular health indications” (para. 291)

• “While the Czech model espouses compulsory vaccination, this is not an absolute duty. An exemption from the duty is permitted notably 

in respect of children with a permanent contraindication to vaccination.” (para. 291)

• Also “secular objection of conscience” (para. 292)

• Sanctions: “In the Czech Republic, the sanction can be regarded as relatively moderate, consisting of an administrative fine that may only 

be imposed once.” (para. 293)

• Applicants “had at their disposal both administrative appeals as well as judicial remedies before the administrative courts and ultimately 

the Constitutional Court” (para. 295)

• Effectiveness and safety of vaccine: “The Court notes first of all the Government’s explanation that under the domestic system a certain 

leeway is allowed regarding the choice of vaccine, although only the standard vaccines are free of charge, the cost of other products 

resting with the parents. Some leeway regarding the vaccination timetable is also permitted, as long as the child is fully immunised by the 

relevant age” (para. 299)

ECtHR case-law | Vavřička and Others

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)

http://hudoc.echr.coe.int/eng?i=001-209039
https://www.coe.int/en/web/portal/home
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Art 8 ECHR | Justification

• (iii)   Necessity in a democratic society

• (5) Proportionality

• Effectiveness: “As for the effectiveness of vaccination, the Court refers once again to the general consensus over the vital importance of 

this means of protecting populations against diseases that may have severe effects on individual health, and that, in the case of serious 

outbreaks, may cause disruption to society” (para. 300)

• Safety: “With regard to safety, it is not disputed that although entirely safe for the great majority of recipients, in rare cases vaccination 

may prove to be harmful to an individual, causing serious and lasting damage to his or her health. Complaints in relation to such situations 

have been the subject of previous proceedings under the Convention […]. At the oral hearing in the present case, the Government indicated 

that out of approximately 100,000 children vaccinated annually in the Czech Republic (representing 300,000 vaccinations), the number of 

cases of serious, potentially lifelong, damage to health stood at five or six. In view of this very rare but undoubtedly very serious risk to 

the health of an individual, the Convention organs have stressed the importance of taking the necessary precautions before vaccination 

[…]. This evidently refers to checking in each individual case for possible contraindications. It also refers to monitoring the safety of the 

vaccines in use. In each of these respects the Court sees no reason to question the adequacy of the domestic system. Vaccination is 

performed by medical professionals only if there is no contraindication, which is checked beforehand as a matter of routine protocol. 

Vaccines are subject to registration by the State Agency for Drug Control, with all healthcare professionals concerned being under a 

specific duty to report any suspicion of serious or unexpected side-effects (see paragraphs 78 and 79 above). Accordingly, the safety of 

the vaccines in use remains under continuous monitoring by the competent authorities.“ (para. 301)

• Compensation on a no-fault or strict liability basis: ”The Court observes, as a general proposition, that the availability of compensation in 

case of injury to health is indeed relevant to the overall assessment of a system of compulsory vaccination” | in this case not relevant, as 

“no vaccine was administered contrary to the will or wishes of any of the applicants” (para. 302)

ECtHR case-law | Vavřička and Others

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)

http://hudoc.echr.coe.int/eng?i=001-209039
https://www.coe.int/en/web/portal/home
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Art 9 ECHR

• “There is no suggestion on the part of any of them that their stance on this matter is religiously inspired. It is therefore not their religious freedom 

that is potentially at stake, but their freedom of thought and conscience.” (para. 330)

• “As regards the applicant Vavřička, the Court notes that in its first ruling on his case, the Constitutional Court held that there must be the possibility of 

an exceptional waiver of the penalty for non-compliance with the vaccination duty where the circumstances call in a fundamental manner for 

respecting the autonomy of the individual. It underlined the importance of the consistency and credibility of the person’s claims in this regard, and 

remarked on the lack of consistency on Mr Vavřička’s part in the proceedings until that stage, who had submitted to that court that his objection to 

vaccination was primarily health-related; philosophical or religious aspects were secondary (see paragraph 29 above). In the subsequent proceedings, it 

was found by the SAC that the reasons of conscience given by Mr Vavřička had been brought forward only at a late stage and that he had failed to 

advance any concrete argument concerning his beliefs and the intensity of the interference with them caused by vaccination.” (para. 334)

• -> not successful

• Art 2 of Prot No 1 [Right to education]

• “ In light of the scope of its examination and findings as regards the child applicants’ complaints under Article 8 of the Convention, the Court finds that 

there is no need to examine their applications separately under Article 2 of Protocol No. 1.” (para. 345)

• Articles 2 [Right to life], 6 [fair trial], 13 [effective remedy] and 14 [non-discrimination] of the Convention

• “in the light of all the material in its possession, and in so far as the matters complained of are within its competence, the Court finds that they do not 

disclose any appearance of a violation of the rights and freedoms set out in the Convention or its Protocols.” (para. 347)

ECtHR case-law | Vavřička and Others

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)

http://hudoc.echr.coe.int/eng?i=001-209039
https://www.coe.int/en/web/portal/home
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1. Most extreme: forcible vaccination

2. Criminalizing non-vaccination (fine, prison)

3. Denying access to public spaces, including childcare or school, 

various kinds of employment

4. Withholding payments (‘financial levers’)

5. Not ex ante compulsion, but (ex post) threat of responsibility for a 

harm: “vaccination is a legally recognized duty of care rather than a 

legal obligation”, leading to “criminal or civil liability”

Proportionality | intensity of sanctions

Source: Attwell, K., & Navin, M. C. (2019). Childhood Vaccination Mandates: Scope, Sanctions, Severity, Selectivity, and Salience. The Milbank Quarterly, 
97(4), 978–1014. https://doi.org/10.1111/1468-0009.12417

Picture source: https://www.abc.net.au/news/2020-08-20/coronavirus-
vaccine-mandatory-rules-anti-vaxxers/12575138

Picture source: 
https://www.vgsfamilylawyers.com/service/criminal-law/

Picture source: https://www.inc.com/larry-alton/how-
important-is-liability-protection-anyway.html

Picture source: 
https://de.wikipedia.org
/wiki/Kindergarten

Picture source: OJ 2021 L 36/5
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:C2021/036/05

https://doi.org/10.1111/1468-0009.12417
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legal principles: 
• non-discrimination
• privacy
• traceability
• transparency
• responsibility
• proportionality & 

balance
• precaution

Some selected thoughts

“The starting point is the self-determination

(‘autonomy’) of each individual. In principle, informed, 

voluntary consent is required for vaccination. 

Undifferentiated, general compulsory vaccination can 

therefore be ruled out. If at all, compulsory vaccination 

could only be justified on serious grounds and for a 

clearly defined group of persons.” (JWG, 2020, p. 2)

Source: Position Paper of the Joint Working Group [JWG] of Members of the Standing Committee on Vaccination, the German Ethics Council and The National Academy Of Sciences Leopoldina. (2020, 
November 9). How should access to a COVID-19 vaccine be regulated? (Link)

“The more harmless the intervention for the individual, the 

more ‘dangerous’ the disease for the health of the public at 

large, and the greater the benefit of compulsory vaccination, 

the more it seems justified to interfere with the physical 

integrity of the individual.” (BEK, 2015, p. 38)

Source: [Austrian] Bioethikkommission im Bundeskanzleramt [BEK]. (2015, June 1). Impfen – ethische Aspekte / Vaccination – Ethical Aspects. (Link) 

• Pierik, R. (2020). Vaccination Policies: Between Best and Basic Interests of the Child, 
between Precaution and Proportionality. Public Health Ethics, 13(2), 201–214. 
https://doi.org/10.1093/phe/phaa008

• Raposo, V. L. (2021). Quarantines: Between Precaution and Necessity. A Look at COVID-19. 
Public Health Ethics, Article phaa037. Advance online publication. 
https://doi.org/10.1093/phe/phaa037

principles of biomedical 
ethics’:
• respect for autonomy
• nonmaleficence
• beneficence
• justice

https://www.ethikrat.org/publikationen/publikationsdetail/?tx_wwt3shop_detail%5Bproduct%5D=145&tx_wwt3shop_detail%5Baction%5D=index&tx_wwt3shop_detail%5Bcontroller%5D=Products&cHash=a801e59f640bf1df9e9bc3ec1316df44
https://www.bundeskanzleramt.gv.at/dam/jcr:1b8fb237-fc34-450c-840f-58918c73154a/Impfen%20und%20ethische%20Aspekte.pdf
https://doi.org/10.1093/phe/phaa008
https://doi.org/10.1093/phe/phaa037
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• “In this article, we argue that individuals who opt out of vaccination are morally responsible for 

resultant harms to others.” (Jamrozik, Handfield & Selgelid, 2016, p. 762)

• “We argue that individuals who have access to vaccines and for whom vaccination is not medically 

contraindicated have a moral obligation to contribute to the realisation of herd immunity by being 

vaccinated.” (Giubilini, Douglas & Savulescu, 2018, p. 547)

• “There is a strong case for making any vaccination mandatory (or compulsory) if four conditions are 

met:
1. There is a grave threat to public health

2. The vaccine is safe and effective

3. Mandatory vaccination has a superior cost/benefit profile compared with other alternatives

4. The level of coercion is proportionate.” (Savulescu, 2020, p. 78)

Literature | arguments pro vaccination

Source: Savulescu, J. (2020). Good reasons to vaccinate: Mandatory or payment for risk? Journal of Medical Ethics, 47(2), 78–85. https://doi.org/10.1136/medethics-2020-106821

Source: Giubilini, A., Douglas, T., & Savulescu, J. (2018). The moral obligation to be vaccinated: Utilitarianism, contractualism, and collective easy rescue. Medicine, Health Care, and Philosophy, 21(4), 547–560. 
https://doi.org/10.1007/s11019-018-9829-y

Source: Jamrozik, E., Handfield, T., & Selgelid, M. J. (2016). Victims, vectors and villains: Are those who opt out of vaccination morally responsible for the deaths of others? Journal of Medical Ethics, 42(762-
768). https://doi.org/10.1136/medethics-2015-103327

https://doi.org/10.1136/medethics-2020-106821
https://doi.org/10.1007/s11019-018-9829-y
https://doi.org/10.1136/medethics-2015-103327
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