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Recent news

“For now, momentum is on the side of the mandate camp. Italy was the first to try
this route, ordering in March that all health care workers get vaccinated or be
suspended without pay. England following in June, announcing mandatory
vaccinations for care home workers from October on.
Then, Greece and France announced Monday that vaccines would be compulsory for
health care workers, starting in mid-August and September, respectively. And Belgium
is soon considering such a move when the government's pandemic response
committee next meets.”
“’Some of the staff say ... they don’t want rubbish injected into [their] body,’ she
explained. ‘But the truth is they don’t trust our leaders and our politicians.’”
“Just like with the broader public, health care workers' confidence in vaccines in
general varies widely across Europe. Eastern Europeans tend to be less confident and
more skeptical than those in the West, with France as something of an outlier.”
“In a 2015 study, also coordinated by the project, researchers found the main
reasons driving hesitancy among health workers were fears of side effects, concerns
over new vaccines and low vaccine effectiveness. In some countries, including France
and Greece, the study found that hesitancy was linked to mistrust toward state
institutions and Big Pharma.”
“Mariel, the Paris nurse, points to another problem: An underlying resentment
among health care workers that they were overworked and disregarded during the
pandemic.”

(Picture) Source: Roberts, H., & Collis, H. (2021, July 15). Governments warm up to vaccine mandates for skittish health care workers. Politico.
https://www.politico.eu/article/governments-warm-up-to-coronavirus-vaccine-mandates-for-skittish-health-care-workers/
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What is the idea behind human rights?
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What do we understand by the concept of ‘health’?
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Human rights

What are
‘human rights‘?

Jefferson Memorial, Washington D.C. (3rd president of the USA; co-author of the ‘Declaration of Independence’)
Picture source: Frischhut

Picture source: http://www.geocaching.com/seek/cache_details.aspx?wp=GC30GNP
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Human rights
Where can we
find ‘human
rights‘?
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Human rights | overview
worldwide: United Nations

Picture source:
https://de.wikipedia.org/wiki/Europarat

European Union (EU)
27 Member States (MS)

Council of
Europe
47 countries

Source: White paper on the future of Europe: The way ahead, 1 March 2017 (Link)
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EU etc.

9

EU
N.B. Since Brexit, UK not
an EU MS any more

*Česká republika =
Česko (2019)
Picture source: EU in slides
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EU development
Aim: to safeguard
peace

Community of
economic
integration
1951
ECSC

Human rights

Union incl.
political
integration

Community of
values

1969 CJEU Stauder,
later CFR

1992
Maastricht treaty

2007
Lisbon treaty

ECSC = European Coal and Steel Community
CFR = Charter of Fundamental Rights of the EU
CJEU = Court of Justice of the EU
Picture source: EU in slides
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EU Charter

What do you know
about the EU Charter
of Fundamental
Rights?

Picture credits:
http://www.geocaching.com/seek/cache_details.aspx?w
p=GC30GNP
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EU Charter | Solidarity rights
TITLE IV SOLIDARITY
Art. 27 Workers' right to inf. and cons. within the undertaking
(“workers”, “their representatives”)
Art. 28 Right of collective bargaining and action (“workers and employers“ etc.)
Art. 29 Right of access to placement services (“everyone”)
Art. 30 Protection in the event of unjustified dismissal (“every worker”)
Art. 31 Fair and just working conditions (“every worker”)
Art. 32 Prohibition of child labour and protection of young people at work (reference to criteria
mentioned)
Art. 33 Family and professional life (“family”, “everyone”)
Art. 34 Social security and social assistance (reference to EU law / “residence” in the EU / “all
those who lack sufficient resources” and reference to EU law and national law)
Art. 35 Health care (“everyone” and reference to national law)
Art. 36 Access to services of general economic interest (reference to nat. law and Treaties)
Art. 37 Environmental protection (...)
Art. 38 Consumer protection (...)
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Human rights | overview
worldwide: United Nations

Picture source:
https://de.wikipedia.org/wiki/Europarat

European Union (EU)
27 Member States (MS)

Council of
Europe
47 countries

14

ECHR
Section I – Rights and freedoms
• Article 2 – Right to life
• Article 3 – Prohibition of torture
• Article 4 – Prohibition of slavery and forced labour
• Article 5 – Right to liberty and security
• Article 6 – Right to a fair trial
• Article 7 – No punishment without law
• Article 8 – Right to respect for private and family life
• Article 9 – Freedom of thought, conscience and religion
• Article 10 – Freedom of expression
• Article 11 – Freedom of assembly and association
• Article 12 – Right to marry
• Article 13 – Right to an effective remedy
• Article 15 – Derogation in time of emergency
• Article 16 – Restrictions on political activity of aliens
• Article 17 – Prohibition of abuse of rights
• Article 18 – Limitation on use of restrictions on rights
CoE = Council of Europe (N.B. International Organization, not an institution of the EU)
ECtHR = European Court of Human Rights
ECHR = European Convention for the Protection of Human Rights and Fundamental Freedoms
Picture credits: https://www.echr.coe.int/Pages/home.aspx?p=basictexts&c
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ECHR | Article 8
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Human rights | overview
worldwide: United Nations

Picture source:
https://de.wikipedia.org/wiki/Europarat

European Union (EU)
27 Member States (MS)

Council of
Europe
47 countries
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Notion of ‘health’ | WHO | Constitution

Holistic view: physical, mental
and social | various determinants
of health, also social ones (SDH)

Positive definition, not
just a negative one

“‘Well-being’ goes far beyond the scope
of modern medicine.” | also covers
mental health and social care provision
(Hervey & McHale, 2015, p. 11)

Source: World Health Organization. (2020). Basic documents. Including amendments adopted up to 31 May 2019 (49th edition) | page 1
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Notion of ‘health’ | WHO | Alma-Ata
Legal value of this declaration?
Realistic?

Health as a fundamental right, health
as a human right?

Source: World Health Organization. (1978). Declaration of Alma-Ata: International Conference on Primary Health Care, Alma-Ata, USSR, 12 September 1978.
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Right to health care | GC14
• Content | according to CESCR General Comment No. 14, para. 13 (in fn. 9)

“In the literature and practice concerning the right to health, three levels of health care are
frequently referred to:
• primary health care typically deals with common and relatively minor illnesses and is provided by health
professionals and/or generally trained doctors working within the community at relatively low cost;
• secondary health care is provided in centres, usually hospitals, and typically deals with relatively common minor or
serious illnesses that cannot be managed at community level, using specialty-trained health professionals and doctors,
special equipment and sometimes inpatient care at comparatively higher cost;
• tertiary health care is provided in relatively few centres, typically deals with small numbers of minor or serious
illnesses requiring specialty-trained health professionals and doctors and special equipment, and is often relatively
expensive.
• Since forms of primary, secondary and tertiary health care frequently overlap and often interact, the use of this
typology does not always provide sufficient distinguishing criteria to be helpful for assessing which levels of health
care States parties must provide, and is therefore of limited assistance in relation to the normative understanding of
article 12.”
Source: Covenant on Economic, Social and Cultural Rights, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), Committee on Economic, Social and Cultural Rights, 11
August 2000.
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Right to health care | GC14 | AAAQ
•

CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12)
•

Essential elements (para. 12)
•

Availability: “Functioning public health and health-care facilities, goods and services, as well as programmes,
have to be available in sufficient quantity within the State party. The precise nature of the facilities, goods and
services will vary depending on numerous factors, including the State party’s developmental level.”

•

Accessibility: including four dimensions of non-discrimination, physical accessibility, economic accessibility
(affordability), information accessibility

•

Acceptability: “be respectful of medical ethics and culturally appropriate, i.e. respectful of the culture of
individuals, minorities, peoples and communities”

•

Quality: “be scientifically and medically appropriate and of good quality. This requires, inter alia, skilled
medical personnel, scientifically approved and unexpired drugs and hospital equipment, safe and potable water,
and adequate sanitation”

•

Non-discrimination: broad range of criteria (para. 18)

•

Limitations: provided by law | compatible with the nature of the rights protected | in the interest of legitimate
aims pursued, proportionality (para. 28)

Source: Covenant on Economic, Social and Cultural Rights, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12), Committee on Economic, Social and Cultural Rights, 11
August 2000. | Cf. also Council Conclusions on Access to medicines and medical devices for a Stronger and Resilient EU, OJ 2021 CI 269/3, on the “trinity of Accessibility, Availability, Affordability of medicines
and medical devices”
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Human rights | positive vs negative rights
Positive vs. negative rights:
•

“This distinction is based on the difference between the right to be free to do something (a right to non-interference) and the
right to be provided by others with a particular action, good or service (a right to benefits). A negative right is a right to be free
to pursue a course of action or to enjoy a state of affairs, whereas a positive right is a right to obtain a good, opportunity, or
service.” (Beauchamp & Faden, 1979, p. 120)

•

“A second and different analysis is that such rights are complex, containing both negative rights and positive rights within their
broad sweep. Yet a third strategy in the attempt to analyse such rights is to deny the validity of the positive/negative
distinction, while a fourth is to say that there are vast gray areas in the set of rights where the distinction fails to apply.”
(Beauchamp & Faden, 1979, p. 120)

•

Instead of positive and negative rights, better to have a tri-partite structure of duties: to respect, to protect and to
fulfil; based on Henry Shue’s book Basic Rights (Wolff, 2015, p. 494)

•

CESCR General Comment No. 14, The Right to the Highest Attainable Standard of Health (Art. 12)
•

“The right to health, like all human rights, imposes three types or levels of obligations on States parties: the obligations
to respect, protect and fulfil. In turn, the obligation to fulfil contains obligations to facilitate, provide and promote.23
The obligation to respect requires States to refrain from interfering directly or indirectly with the enjoyment of the
right to health. The obligation to protect requires States to take measures that prevent third parties from interfering
with article 12 guarantees. Finally, the obligation to fulfil requires States to adopt appropriate legislative,
administrative, budgetary, judicial, promotional and other measures towards the full realization of the right to
health.” (para. 33)
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What challenges do we face in this
context of the pandemic and the
question of vaccination?

EU
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Human
rights and
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Cf. also: Frischhut, M. (2021, forthcoming). Communicable and other infectious diseases: The EU Perspective. In T. K. Hervey & D. Orentlicher (Eds.), Oxford handbooks online. The Oxford handbook of
comparative health law. Oxford University Press. https://doi.org/10.1093/oxfordhb/9780190846756.013.48
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Many different issues

Picture source (February 6, 2021): https://www.politico.eu/article/worlds-cartoonists-on-this-weeks-events-13/
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Vaccination hesitancy | Eurobarometer 2019
Reasons for not getting vaccinated (p. 21)

Picture source: https://www.politico.eu/article/worlds-cartoonists-onthis-weeks-events-7

Source: European Commission. (April 2019). Europeans’ attitudes towards vaccination: Special Eurobarometer 488.
European Commission. (Link)
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Eurobarometer 2019 (united in diversity)
•

Having received vaccination (p. 15)

Source: European Commission. (April 2019). Europeans’ attitudes towards vaccination: Special Eurobarometer 488. European Commission.
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EP | Vaccine hesitancy | 2019
• “F. whereas, according to a global survey undertaken by the Vaccine Confidence Project, the European region has the highest
negative responses in terms of perception of the importance of vaccines and their safety and effectiveness, leading to the
highest degree of vaccine hesitancy in the population(4);”
• “4. […] is concerned, nevertheless, at the worrying phenomenon of vaccine hesitancy, as well as the lack of national
recommendations to take account of the ageing population, and calls for greater transparency in the production of vaccines and
for measures to reassure European citizens;” (N.B. vaccine hesitancy also mentioned in pt. 18)
• “5. Points out that vaccines are rigorously tested through multiple stages of trials before being prequalified by the WHO and
approved by the European Medicines Agency (EMA), and regularly reassessed; points out that researchers must declare any
conflicts of interest;”
• “6. Proposes that researchers subject to a conflict of interest be excluded from evaluation panels; calls for the confidentiality
of the deliberations of the EMA’s evaluation panel to be lifted; proposes that the scientific and clinical data which inform the
conclusions of the panel, and whose anonymity is guaranteed in advance, be made public;”
• “14. Recalls the importance of transparency in building and maintaining public trust in medicines;” (N.B. transparency also
mentioned in pt. 15, trust also in pt. 19)
• “20. Stresses that increased transparency in the process of evaluating vaccines and their adjuvants, and the funding of
independent research programmes on their possible side-effects, would contribute to restoring confidence in vaccination;”
• “30. Calls on the Member States and the Commission to promote awareness-raising campaigns among healthcare professionals who
provide vaccinations, which underline their obligation, both moral and ethical, to protect public health by providing patients (or
patients’ legal guardians) with sufficient information about vaccines so that they can make an informed decision;”
Source: European Parliament. (2019, April 19). Resolution of 19 April 2018 on vaccine hesitancy and the drop in vaccination rates in Europe (2017/2951(RSP)).
http://www.europarl.europa.eu/sides/getDoc.do?type=MOTION&reference=B8-2018-0188&format=XML&language=EN
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Covid-19 vaccination | changes in willingness

Source: The Economist (February 13th-19th 2021). Vaccine hesitancy could put progress against covid-19 at risk: Fear, uncertainty and doubt. https://www.economist.com/briefing/2021/02/13/vaccinehesitancy-could-put-progress-against-covid-19-at-risk (p. 18)
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CFR Art 35
• Individual entitlement:
• Human right (“Everyone”); also for “irregular migrants”

(Ribarov, 2014, p. 470; Rudolf, 2014, 546; both with

reference to the discussion in the Convention drafting the CFR)

• Right, not just a principle (Hervey & McHale, 2014, p. 967; Rudolf, 2014, pp. 546-7); right, although named “principles” in
the CFR explanations (OJ 2007 C 303/17 [27]; Link)

• No right to health, but right to health care (Right to benefit from existing treatment; Rudolf, 2014, pp. 548)
• Right against state interference, but also right to treatment in case of life-threatening, unpredictable lethal
disease, or in case of a threat of severe disability (i.c.w. Art. 2 [1] and Art. 3 [1] CFR) (Rudolf, 2014, p. 548)

• At least minimum approach (Hervey & McHale, 2014, p. 958, with reference to B. Toebes; p. 966; Ribarov, 2014, p. 471;
Rudolf, 2014, p. 547; Frischhut & Fahy, 2016, p. 57)

• Limitation: reference to national law; international law (Art. 12 UN Social Pact and ECtHR case-law)
as minimum (Rudolf, 2014, pp. 549-50)
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ECJ | no substantive clarification
• Case: Dispute between Ms Široká and the Office for Public Health of the Slovak Republic concerning
her refusal to comply with the obligation (fine of € 100; of up to € 331) under national legislation to
have her minor child vaccinated against certain diseases
• Art. 168 TFEU (EU competence in the field of public health): does not lay down, at the expense of
the Member States, any obligation relating to the vaccination of minor children which could be relied
on in order to have the conformity of national measures with Union law examined (para. 19)
• Art. 35 CFR (health care): CFR scope of application (cf. Art. 51 para. 1 CFR); hence, provisions of the
Charter are addressed to the Member States only when they are implementing Union law
(para. 23)
• Hence, the Court clearly lacks jurisdiction to answer the questions referred by the national court
(para. 27)
• See also: Directive 2011/24/EU (patients’ rights in cross-border healthcare) does not apply to “public
vaccination programmes against infectious diseases which are exclusively aimed at protecting the
health of the population on the territory of a Member State and which are subject to specific planning
and implementation measures” (Art. 1 para. 3 lit. c, Link)
Source: ECJ order of 17 July 2014, Široká, C-459/13, EU:C:2014:2120 (Link)
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EU | CFR | integrity is no absolute right
Right to integrity
Art. 3 CFR
•

1. Everyone has the right to respect for his or her physical
and mental integrity.

•

2. In the fields of medicine and biology, the following must
be respected in particular:
•

•

(a) the free and informed consent of the person concerned,
according to the procedures laid down by law;

However, rights can also be subject to limitations
Art. 52 para. 1 CFR
•

Any limitation on the exercise of the rights and freedoms
recognised by this Charter must be provided for by law and
respect the essence of those rights and freedoms. Subject to
the principle of proportionality, limitations may be made
only if they are necessary and genuinely meet objectives of
general interest recognised by the Union or the need to
protect the rights and freedoms of others.

Case C-377/98, Netherlands v Parliament and Council (Link):
•

78. The second part of the plea concerns the right to human
integrity, in so far as it encompasses, in the context of
medicine and biology, the free and informed consent of
the donor and recipient.

1. Provided by law (cf. separation of powers)
2. Respect the essence
3. Proportionality

Starting point: Physical integrity and free consent

Source: Charter of Fundamental Rights of the European Union, OJ 2016 C 202/389 (Link)

4. Legitimate reason, including rights of others
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US Supreme Court | similar approach
Jacobson v. Massachusetts (1905)
•

“But the liberty secured by the Constitution of the United
States to every person within its jurisdiction does not import
an absolute right in each person to be, at all times and in
all circumstances, wholly freed from restraint. There are
manifold restraints to which every person is necessarily
subject for the common good.” (p. 26)

•

Community has a right to defend itself | Necessity
(cf. principle of proportionality): disease was prevalent and
increasing (p. 27)

•

Right to integrity needs to be balanced and cannot be used
to refuse state-mandated vaccination
(Malone & Hinman, 2007, p. 353)

Hence: no absolute right | common good | proportionality

However, rights can also be subject to limitations
Art. 52 para. 1 CFR
•

Any limitation on the exercise of the rights and freedoms
recognised by this Charter must be provided for by law and
respect the essence of those rights and freedoms. Subject to
the principle of proportionality, limitations may be made
only if they are necessary and genuinely meet objectives of
general interest recognised by the Union or the need to
protect the rights and freedoms of others.

1. Provided by law (cf. separation of powers)
2. Respect the essence
3. Proportionality

4. Legitimate reason, including rights of others

Picture source: Parmet, W. E., Goodman, R. A., & Farber, A. (2005). Individual rights versus the public's health--100 years after Jacobson v. Massachusetts. The New England Journal of Medicine, 352(7), 652–654.
https://doi.org/10.1056/NEJMp048209

Sources: Jacobson v. Massachusetts, 197 U.S. 11 (1905) (Link) | Malone, K. M., & Hinman, A. R. (2007). Vaccination Mandates: The Public Health Imperative and Individual Rights. In R. A. Goodman & R. E.
Hoffman (Eds.), Law in public health practice (2nd ed., pp. 338–360). Oxford University Press. https://doi.org/10.1093/acprof:oso/9780195301489.003.0014
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ECtHR case-law | Solomakhin
• Background: no causal link established by national court between disease and vaccination | epidemic situation
in Donetsk (Ukraine) has called for this vaccination | no physical force | was of clear mind and did not refuse
(para. 14) | Ukraine: “preventive vaccination against diphtheria had been compulsory” (para. 31)

• “33. The Court reiterates that according to its case-law, the physical integrity of a person is covered by the
• ‘physical
concept of ‘private life’ protected by Article 8 of the Convention […]. The Court has emphasised that a person’s
integrity’
bodily integrity concerns the most intimate aspects of one’s private life, and that compulsory medical
part of
intervention, even if it is of a minor importance, constitutes an interference with this right […]. Compulsory
‘private life’
vaccination – as an involuntary medical treatment – amounts to an interference with the right to respect for
one’s private life, which includes a person’s physical and psychological integrity, as guaranteed by Article 8 § 1
[…].”
• Health as
legitimate
• “35. The Court further notes that such interference was clearly [ad 1] provided by law and pursued [ad 4] the
reason |
legitimate aim of the protection of health. It remains to be examined whether this interference was [ad 3]
provided by
necessary in a democratic society.”
law
• “36. In the Court’s opinion the interference with the applicant’s physical integrity could be said to be justified by
the [ad 4] public health considerations and [ad 3] necessity to control the spreading of infectious diseases in
• Proportional
the region. Furthermore, according to the domestic court’s findings, the medical staff had checked his suitability
ity | balance
for vaccination prior to carrying out the vaccination, which suggest that necessary precautions had been taken
individual &
to ensure that the medical intervention would not be to the applicant’s detriment to the extent that would upset
common
the balance of interests between the applicant’s personal integrity and the public interest of protection health
good
of the population.”

Source: ECtHR judgment of 15 March 2012, Solomakhin v. Ukraine, 24429/03 (Link)

35

ECtHR case-law | Vavřička and Others
RELEVANT LEGAL FRAMEWORK AND PRACTICE
I. DOMESTIC LAW AND PRACTICE
A. Domestic law (1. to 7.)

B. Domestic practice (case-law)

II. COMPARATIVE MATERIAL
A. Constitutional jurisprudence (France, Hungary, North Macedonia, Italy, Republic of Moldova, Serbia, Slovakia, Slovenia)
B. United Kingdom

III. INTERNATIONAL AND EUROPEAN LAW AND PRACTICE
A. International Covenant on Economic, Social and Cultural Rights
B. United Nations Convention on the Rights of the Child
C. Documents of the World Health Organisation (WHO)
D. European Social Charter
E. Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human Rights and
Biomedicine (F Convention)

F. Recommendation 1317 (1997) of the Parliamentary Assembly of the Council of Europe (PACE), entitled “Vaccination in Europe”
G. Resolution 1845 (2011) of the PACE, entitled “Fundamental rights and responsibilities”
H. Law of the European Union

IV. EXPERT material relied on by the Government
THE LAW

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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ECtHR case-law | Vavřička and Others
THE LAW
I. PRELIMINARY OBSERVATION
II. JOINDER OF THE APPLICATIONS
III. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
A. Admissibility
B. Merits
1. The parties’ submissions | (a) The applicants, (b) The Government
2. Submissions of the third-party interveners [various governments, etc.] | (a) France, (b) Germany, (c) Poland, (d) Slovakia, (e) Association of Patients Injured by
Vaccines, (f) European Centre for Law and Justice, (g) ROZALIO, (h) European Forum for Vaccine Vigilance
3. The Court’s assessment
(a) Subject matter of the applications
(b) Scope

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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ECtHR case-law | Vavřička and Others
Art 8 ECHR
• Scope

• Interference
• Justification
•

(i)

In accordance with the law

•

(ii)

Legitimate aim

•

(iii) Necessity in a democratic society
•

(1) General principles and margin of appreciation

•

(2) The margin of appreciation in the present case

•

(3) Pressing social need

•

(4) Relevant and sufficient reasons

•

(5) Proportionality

•

(6) Conclusion

Art 9 ECHR
Art 2 of Prot No 1
Articles 2, 6, 13 and 14 of the Convention

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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ECtHR case-law | Vavřička and Others
Art 8 ECHR
• Scope
•

“a person’s physical integrity forms part of their ‘private life’” (para. 261)

•

Private, not family life (para. 262)

• Interference
•

Compulsory vaccination = interference | vaccination not performed, but as children affected -> interference (para. 263)

• Justification
•

•

(i)

In accordance with the law
•

“law, which law must be adequately accessible and be formulated with sufficient precision to enable those to whom it applies to regulate their
conduct and, if need be with appropriate advice, to foresee, to a degree that is reasonable in the circumstances, the consequences which a given
action may entail” (para. 266)

•

“the term ‘law’ as it appears in the phrases ‘in accordance with the law’ and ‘prescribed by law’ in Articles 8 to 11 of the Convention, is to be
understood in its ‘substantive’ sense, not its ‘formal’ one” (para. 269)

(ii)

Legitimate aim
•

“the relevant legislation is to protect against diseases which may pose a serious risk to health. This refers both to those who receive the
vaccinations concerned as well as those who cannot be vaccinated and are thus in a state of vulnerability, relying on the attainment of a high
level of vaccination within society at large for protection against the contagious diseases in question. This objective corresponds to the aims of
the protection of health and the protection of the rights of others, recognised by Article 8.” (para. 272)

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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ECtHR case-law | Vavřička and Others
Art 8 ECHR | Justification
•

(iii) Necessity in a democratic society
•

(1) General principles and margin of appreciation

•

“An interference will be considered “necessary in a democratic society” for the achievement of a legitimate aim if it answers a “pressing
social need” and, in particular, if the reasons adduced by the national authorities to justify it are “relevant and sufficient” and if it is
proportionate to the legitimate aim pursued.

•

The Convention system has a fundamentally subsidiary role. The national authorities have direct democratic legitimation in so far as the
protection of human rights is concerned and, by reason of their direct and continuous contact with the vital forces of their countries, they are
in principle better placed than an international court to evaluate local needs and conditions.

•

It is therefore primarily the responsibility of the national authorities to make the initial assessment as to where the fair balance lies in
assessing the need for an interference in the public interest with individuals’ rights under Article 8 of the Convention. Accordingly, in adopting
legislation intended to strike a balance between competing interests, States must in principle be allowed to determine the means which they
consider to be best suited to achieving the aim of reconciling those interests.

•

That assessment by the national authorities remains subject to review by the Court, which makes the final evaluation as to whether an
interference in a particular case is “necessary”, as that term is to be understood within the meaning of Article 8 of the Convention.

•

A certain margin of appreciation is, in principle, afforded to domestic authorities as regards that assessment; its breadth depends on a
number of factors dictated by the particular case. The margin will tend to be relatively narrow where the right at stake is crucial to the
individual’s effective enjoyment of intimate or key rights. Where a particularly important facet of an individual’s existence or identity is at
stake, the margin allowed to the State will also be restricted. Where there is no consensus within the Contracting Parties to the Convention,
either as to the relative importance of the interest at stake or as to the best means of protecting it, particularly where the case raises
sensitive moral or ethical issues, the margin will be wider.” (para. 273)

•

“matters of healthcare policy are in principle within the margin of appreciation of the domestic authorities” (para. 274)

•

“State’s margin of appreciation will usually be wide if it is required to strike a balance between competing private and public interests or
Convention rights” (para. 275)

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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ECtHR case-law | Vavřička and Others
Art 8 ECHR | Justification
•

(iii) Necessity in a democratic society
•

•

(2) The margin of appreciation in the present case

•

“fact that no vaccinations were administered against the will of the applicants” (para. 276)

•

“there is a general consensus among the Contracting Parties, strongly supported by the specialised international bodies, that vaccination is
one of the most successful and cost-effective health interventions and that each State should aim to achieve the highest possible level of
vaccination among its population” (para. 277)

•

“when it comes to the best means of protecting the interest at stake, the Court notes that there is no consensus over a single model” (para.
278)

•

“The Court notes, moreover, a recent change of policy in several other Contracting Parties, towards a more prescriptive approach due to a
decrease in voluntary vaccination and a resulting decrease in herd immunity” (para. 278)

•

“the value of social solidarity, the purpose of the duty being to protect the health of all members of society, particularly those who are
especially vulnerable with respect to certain diseases and on whose behalf the remainder of the population is asked to assume a minimum
risk in the form of vaccination” (para. 279)

•

Vaccination -> wide margin of appreciation (para. 280)

(3) Pressing social need

•
•

“the Contracting States are under a positive obligation, by virtue of the relevant provisions of the Convention, notably Articles 2 and 8, to
take appropriate measures to protect the life and health of those within their jurisdiction” (para. 282)

(4) Relevant and sufficient reasons

•

“It is well established in the Court’s case-law that in all decisions concerning children their best interests are of paramount importance.”
(para. 287)

•

“When it comes to immunisation, the objective should be that every child is protected against serious diseases” (para. 288)

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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ECtHR case-law | Vavřička and Others
Art 8 ECHR | Justification
•

(iii) Necessity in a democratic society
•

(4) Relevant and sufficient reasons

•

•

“Those to whom such treatment cannot be administered are indirectly protected against contagious diseases as long as the requisite level
of vaccination coverage is maintained in their community, i.e. their protection comes from herd immunity. Thus, where the view is taken
that a policy of voluntary vaccination is not sufficient to achieve and maintain herd immunity, or herd immunity is not relevant due to
the nature of the disease (e.g. tetanus), domestic authorities may reasonably introduce a compulsory vaccination policy in order to
achieve an appropriate level of protection against serious diseases. The Court understands the health policy of the respondent State to be
based on such considerations, in the light of which it can be said to be consistent with the best interests of the children who are its focus”
(para. 288)

(5) Proportionality

•

“The vaccination duty concerns nine diseases against which vaccination is considered effective and safe by the scientific community, as is
the tenth vaccination, which is given to children with particular health indications” (para. 291)

•

“While the Czech model espouses compulsory vaccination, this is not an absolute duty. An exemption from the duty is permitted notably
in respect of children with a permanent contraindication to vaccination.” (para. 291)

•

Also “secular objection of conscience” (para. 292)

•

Sanctions: “In the Czech Republic, the sanction can be regarded as relatively moderate, consisting of an administrative fine that may only
be imposed once.” (para. 293)

•

Applicants “had at their disposal both administrative appeals as well as judicial remedies before the administrative courts and ultimately
the Constitutional Court” (para. 295)

•

Effectiveness and safety of vaccine: “The Court notes first of all the Government’s explanation that under the domestic system a certain
leeway is allowed regarding the choice of vaccine, although only the standard vaccines are free of charge, the cost of other products
resting with the parents. Some leeway regarding the vaccination timetable is also permitted, as long as the child is fully immunised by the
relevant age” (para. 299)

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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ECtHR case-law | Vavřička and Others
Art 8 ECHR | Justification
•

(iii) Necessity in a democratic society
•

(5) Proportionality

•

Effectiveness: “As for the effectiveness of vaccination, the Court refers once again to the general consensus over the vital importance of
this means of protecting populations against diseases that may have severe effects on individual health, and that, in the case of serious
outbreaks, may cause disruption to society” (para. 300)

•

Safety: “With regard to safety, it is not disputed that although entirely safe for the great majority of recipients, in rare cases vaccination
may prove to be harmful to an individual, causing serious and lasting damage to his or her health. Complaints in relation to such situations
have been the subject of previous proceedings under the Convention […]. At the oral hearing in the present case, the Government indicated
that out of approximately 100,000 children vaccinated annually in the Czech Republic (representing 300,000 vaccinations), the number of
cases of serious, potentially lifelong, damage to health stood at five or six. In view of this very rare but undoubtedly very serious risk to
the health of an individual, the Convention organs have stressed the importance of taking the necessary precautions before vaccination
[…]. This evidently refers to checking in each individual case for possible contraindications. It also refers to monitoring the safety of the
vaccines in use. In each of these respects the Court sees no reason to question the adequacy of the domestic system. Vaccination is
performed by medical professionals only if there is no contraindication, which is checked beforehand as a matter of routine protocol.
Vaccines are subject to registration by the State Agency for Drug Control, with all healthcare professionals concerned being under a
specific duty to report any suspicion of serious or unexpected side-effects (see paragraphs 78 and 79 above). Accordingly, the safety of
the vaccines in use remains under continuous monitoring by the competent authorities.“ (para. 301)

•

Compensation on a no-fault or strict liability basis: ”The Court observes, as a general proposition, that the availability of compensation in
case of injury to health is indeed relevant to the overall assessment of a system of compulsory vaccination” | in this case not relevant, as
“no vaccine was administered contrary to the will or wishes of any of the applicants” (para. 302)

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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ECtHR case-law | Vavřička and Others
Art 9 ECHR
•

“There is no suggestion on the part of any of them that their stance on this matter is religiously inspired. It is therefore not their religious freedom
that is potentially at stake, but their freedom of thought and conscience.” (para. 330)

•

“As regards the applicant Vavřička, the Court notes that in its first ruling on his case, the Constitutional Court held that there must be the possibility of
an exceptional waiver of the penalty for non-compliance with the vaccination duty where the circumstances call in a fundamental manner for
respecting the autonomy of the individual. It underlined the importance of the consistency and credibility of the person’s claims in this regard, and
remarked on the lack of consistency on Mr Vavřička’s part in the proceedings until that stage, who had submitted to that court that his objection to
vaccination was primarily health-related; philosophical or religious aspects were secondary (see paragraph 29 above). In the subsequent proceedings, it
was found by the SAC that the reasons of conscience given by Mr Vavřička had been brought forward only at a late stage and that he had failed to
advance any concrete argument concerning his beliefs and the intensity of the interference with them caused by vaccination.” (para. 334)

•

-> not successful

• Art 2 of Prot No 1 [Right to education]
•

“ In light of the scope of its examination and findings as regards the child applicants’ complaints under Article 8 of the Convention, the Court finds that
there is no need to examine their applications separately under Article 2 of Protocol No. 1.” (para. 345)

• Articles 2 [Right to life], 6 [fair trial], 13 [effective remedy] and 14 [non-discrimination] of the Convention
•

“in the light of all the material in its possession, and in so far as the matters complained of are within its competence, the Court finds that they do not
disclose any appearance of a violation of the rights and freedoms set out in the Convention or its Protocols.” (para. 347)

•

“” (para. 330)

Source: ECtHR judgment of 8 April 2021, Vavřička and Others v. The Czech Republic, 47621/13 and 5 others (Link)
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Proportionality | intensity of sanctions
1. Most extreme: forcible vaccination
Picture source: https://www.abc.net.au/news/2020-08-20/coronavirusvaccine-mandatory-rules-anti-vaxxers/12575138

2. Criminalizing non-vaccination (fine, prison)
Picture source:
https://www.vgsfamilylawyers.com/service/criminal-law/

3. Denying access to public spaces, including childcare or school,
various kinds of employment
Picture source:
https://de.wikipedia.org
/wiki/Kindergarten

4. Withholding payments (‘financial levers’)
Picture source: OJ 2021 L 36/5
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:C2021/036/05

5. Not ex ante compulsion, but (ex post) threat of responsibility for a
harm: “vaccination is a legally recognized duty of care rather than a
legal obligation”, leading to “criminal or civil liability”

Source: Attwell, K., & Navin, M. C. (2019). Childhood Vaccination Mandates: Scope, Sanctions, Severity, Selectivity, and Salience. The Milbank Quarterly,
97(4), 978–1014. https://doi.org/10.1111/1468-0009.12417

Picture source: https://www.inc.com/larry-alton/howimportant-is-liability-protection-anyway.html
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EU law, values, principles & ethics
Trust (as an overreaching goal)

more concrete

more abstract

General field

•

•

Health field (additionally)

Common values (Art. 2 TEU):
human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including
minority rights
pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men

principles of biomedical
ethics’:
•
respect for autonomy
•
nonmaleficence
•
beneficence
•
justice

legal principles:
•
non-discrimination
•
privacy
•
traceability
•
transparency
•
responsibility
•
proportionality &
balance
•
precaution

Health values (2006):
universality, access to good
quality care, equity, and solidarity

Operating principles (2006):
quality, safety, care that is based
on evidence and ethics, patient
involvement, redress, privacy and
confidentiality

<

Beauchamp, T. L., & Childress, J. F. (2019). Principles of
biomedical ethics (Eighth edition). Oxford University
Press.

(other) law as minimum standard (e.g. GDPR)
Cf. Frischhut, M. (2020a). EU Values and Ethical Principles for AI and Robotics with Special Consideration of the Health Sector. In M. Hengstschläger & Austrian Council for Research and Technology Development
(Eds.), Digital Transformation and Ethics (pp. 244–274). Ecowin. | Frischhut, M. (2019). The Ethical Spirit of EU Law. Cham: Springer International Publishing
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Some selected thoughts
“The starting point is the self-determination
(‘autonomy’) of each individual. In principle, informed,
voluntary consent is required for vaccination.
Undifferentiated, general compulsory vaccination can
therefore be ruled out. If at all, compulsory vaccination
could only be justified on serious grounds and for a
clearly defined group of persons.” (JWG, 2020, p. 2)
principles of biomedical
ethics’:
•
respect for autonomy
•
nonmaleficence
•
beneficence
•
justice

“The more harmless the intervention for the individual, the
more ‘dangerous’ the disease for the health of the public at
large, and the greater the benefit of compulsory vaccination,
the more it seems justified to interfere with the physical
integrity of the individual.” (BEK, 2015, p. 38)

•

Pierik, R. (2020). Vaccination Policies: Between Best and Basic Interests of the Child,
between Precaution and Proportionality. Public Health Ethics, 13(2), 201–214.
https://doi.org/10.1093/phe/phaa008

•

Raposo, V. L. (2021). Quarantines: Between Precaution and Necessity. A Look at COVID-19.
Public Health Ethics, Article phaa037. Advance online publication.
https://doi.org/10.1093/phe/phaa037

legal principles:
•
non-discrimination
•
privacy
•
traceability
•
transparency
•
responsibility
•
proportionality &
balance
•
precaution

Source: Position Paper of the Joint Working Group [JWG] of Members of the Standing Committee on Vaccination, the German Ethics Council and The National Academy Of Sciences Leopoldina. (2020,
November 9). How should access to a COVID-19 vaccine be regulated? (Link)
Source: [Austrian] Bioethikkommission im Bundeskanzleramt [BEK]. (2015, June 1). Impfen – ethische Aspekte / Vaccination – Ethical Aspects. (Link)
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Measles 2015 | Marckmann (2008) criteria
“According to Marckmann[…] the following criteria need to be fulfilled if one wants to justify a
restriction of individual autonomy under a public vaccination programme:
• 1. Proven efficacy: There must be scientific evidence for the impact of vaccination programmes
on morbidity and mortality in the target population. This requires clearly defined intervention
goals.
• 2. Favourable benefit-risk ratio: The burdens and risks for participants in the prevention
programmes must be low whilst the decline in morbidity and mortality in the target population
must be as high as possible.
• 3. Acceptable cost-benefit ratio: In view of limited public resources, the programme costs must
be reasonable.
• 4. Lowest possible degree of restrictiveness: Before coercive measures are taken to curtail
individual freedom, efforts must be made to increase participation by means of incentive
systems and steering instruments.
• 5. Fair and transparent decision-making procedures: In particular criteria 2 and 3 need
individual evaluation and consideration for which there are no standards as could directly be
derived from a theory of ethics. This is why fair, democratically legitimate and transparent
decision-making procedures are required.” (p. 31)

Source: Marckmann, G. (2008). Impfprogramme im Spannungsfeld zwischen individueller Autonomie und allgemeinem Wohl. Bundesgesundheitsblatt - Gesundheitsforschung - Gesundheitsschutz, 51(2), 175–
183. https://doi.org/10.1007/s00103-008-0448-2
Source: [Austrian] Bioethikkommission im Bundeskanzleramt [BEK]. (2015, June 1). Impfen – ethische Aspekte / Vaccination – Ethical Aspects. (Link)
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Literature | arguments pro vaccination
• “In this article, we argue that individuals who opt out of vaccination are morally responsible for
resultant harms to others.” (Jamrozik, Handfield & Selgelid, 2016, p. 762)
• “We argue that individuals who have access to vaccines and for whom vaccination is not medically
contraindicated have a moral obligation to contribute to the realisation of herd immunity by being
vaccinated.” (Giubilini, Douglas & Savulescu, 2018, p. 547)
• “There is a strong case for making any vaccination mandatory (or compulsory) if four conditions are
met:
1. There is a grave threat to public health
2. The vaccine is safe and effective
3. Mandatory vaccination has a superior cost/benefit profile compared with other alternatives
4. The level of coercion is proportionate.” (Savulescu, 2020, p. 78)

Source: Jamrozik, E., Handfield, T., & Selgelid, M. J. (2016). Victims, vectors and villains: Are those who opt out of vaccination morally responsible for the deaths of others? Journal of Medical Ethics, 42(762768). https://doi.org/10.1136/medethics-2015-103327
Source: Giubilini, A., Douglas, T., & Savulescu, J. (2018). The moral obligation to be vaccinated: Utilitarianism, contractualism, and collective easy rescue. Medicine, Health Care, and Philosophy, 21(4), 547–560.
https://doi.org/10.1007/s11019-018-9829-y
Source: Savulescu, J. (2020). Good reasons to vaccinate: Mandatory or payment for risk? Journal of Medical Ethics, 47(2), 78–85. https://doi.org/10.1136/medethics-2020-106821
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Summary
 Transparency (EP, 2019, pts. 4, 14, 20) and the avoidance of conflict of interest
situations (EP, 2019, pts. 5, 6; Frischhut, 2020b) are, amongst others, crucial to
reduce skepticism about vaccination and to overcome this crisis.

 Both law (EU: CFR, CoE: ECHR) and ethics require proportionality, when
limiting rights (Art. 3 CFR, Art. 8 ECHR) and the autonomy (cf. Beauchamp &
Childress) of individuals for the sake of the common good (public health).
 Although the principle of proportionality is a recognized ‘general principle of
(now) EU law’ (cf. already ECJ, 1989), it can benefit from valuable inspiration
from the field of ethics (both from Academia, as well as from Ethics
Committees).
 Both the health crisis as well as the question of mandatory vaccination require a
balancing, of both different human rights, as well as of the two principles of
precaution and proportionality.

Source: European Parliament. (2019, April 19). Resolution of 19 April 2018 on vaccine hesitancy and the drop in vaccination rates in Europe (2017/2951(RSP)).
http://www.europarl.europa.eu/sides/getDoc.do?type=MOTION&reference=B8-2018-0188&format=XML&language=EN

Source: ECJ judgment of 11 July 1989, Schräder v Hauptzollamt Gronau, 265/87, EU:C:1989:303, para 21 (Link)
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